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Abstract: Based on the analysis of Sunni jurists’ classical and modern works, the article considers
the provision on abnormal (shazz) fatwas — religious decisions that contradict either the
unambiguous provisions of the sacred primary sources, or the agreed position of authoritative
theologians (jjma’), or the goals (magqasid) of sharia or of a common sense. The work provides
various examples of such fatwas in the early history of Islam, the era of the formation of classical
theological and legal schools of thought (madhhabs) and modern times. In conclusion there is
information about the reaction and attitude of the mufti, who issued the abnormal fatwa, to the
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BBenenue

BorocioBcko-1ipaBoBbIe 3aKI0UeHNS (¢hement) ABIAIOTCSA ONHIM U3 HanbO-
Jiee BOXHBIX MHCTPYMEHTOB JIJIs1 pellleHus aKTyaJIbHBIX BOIIPOCOB MYCYIbMaHCKON
ob6muHel. [TpakTuKa BbiHeceHUs PeTB GepeT HAYATIO CO BPEMEH CIO/BIKHUKOB
npopoka Myxammaza. B mocyenytomemM ¢peTBbI CTaly BHIHOCUTb aBTOPUTETHBIE
npaBoBelbl (¢akuxu) KaK pe3yabTaT COOCTBEHHBIX GOrOCIOBCKO-NPABOBBIX M3-
BICKaHUH (udocmuxad). OVHAKOBBIE 3aKJIF0YeHNs OOJIBIIMHCTBA aBTOPUTETHBIX
paBoBezIoB GOPMHUPOBAJIH ODIIYIO COrTIACOBAHHYIO MO3ULMIO (udorcma ‘) IO TOMY
WM MHOMY Borpocy. CX0XeCcTb MHEHUH 1 pa3Hornacus (uxmuaag) cnocobcTBo-
Bas GOPMHUPOBAHUIO OGOTOCIOBCKO-MPABOBBIX IIKOJ (Mmasxaboe), B KaKIOW U3
KOTOPBIX B IOCJIe/yIOIeM ObITA pa3paboTaHbl COOCTBEHHbIE METOZOJIOTHYeCKYe
TIPUHIIUIBI BEIHECEHHS (eTB.
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B T0 xe BpeMsl Ha IPOTSKEHUH BCEH MCTOPHUY HCITAMCKOH IOPHCIIPYAEHINH
TOSIBJISUTUCH (DETBBI, BHIXO/SIIME 3d PAMKH OOIIENPUHATHIX MOJOXEeHUIH 1 JO0My-
CTUMBIX pasHoriacuil. Takve GOrOCIOBCKO-TIPaBOBbIE 3aKJIIOYEHUs MOJYYUIH
Ha3BaHUe «waszs» (MH. 4. «wassa»), KOTOpOe Mbl IIpeJiylaraeM IepeBOUTh Ha pyc-
CKUii SI3BIK CJIOBOM «aHOMAJIbHbIE», T.€. BBIXOZSIIHE 33 O0IIeNPUHSThIE B MYCYJIb-
MaHCKOM ITpaBe HOPMBI.

OnpepnesieHle aHOMAJIbLHOTO OOTOCI0BCKOE-IPaBOBOr0 3aKII0YeHU s
(dpamaea wmas3s3a)

OO6BIYHO B KJIACCUYECKUX TPYJaxX [0 METOJOJIOTUM MyCyJIbMaHCKOTO TpaBa
(veyno anv-huxx) BOIPOC aHOMAJIBHOCTH PaccMaTpUBaeTcsl B paszesie 06 obmei
COTJIaCOBAHHOW NO3ULUU (udoicma ‘), T TOBOPUTCS, YTO AHOMAJIbHBIM fIBJISIETCSA
3aKJII0YeHMe, <«BBIXOZsIlee 33 TPAHULBI OOIIENPUHATON MAPUATCKOW HOPMBI».
ITpu 3TOM pa3Hble IPAaBOBe/Ibl YaCTO IPUMEHSAIOT AaHHbIM TePMUH B Pa3HbIX KOH-
TeKcTax. FIHOT/[a OHU MCIIOJIB3YIOT ero Mo OTHOLIEHUIO K TOMY, YTO IPOTUBOPEYUT
NPSAMOMY HEOTMEeHeHHOMY (eatip Hacux) CBSIIEHHOMY TEKCTy NepBOMCTOYHUKA —
Kopana u CyHHBI, He NpeAInoJaraiouero ToJIKoBaHWe; MHOTZAA K TOMY, YTO IIpo-
TUBOPEYUT SIBHOW aHAJIOTUU (Kblsicy) C OTOBOPEHHOW NMPUYMHONU HOPMBI (xykma);
a MHOT/Ia K TOMY, YTO MPOTUBOPEYUT OOIIell COriacOBaHHOM mo3unuu (udocma ‘).
VIMeHHO NOoCJeIHUI KOHTEKCT COOTBETCTBYeT OIpe/ie/leHN0 aHOMAaJIbHOCTU B OT-
HOILIEHNH OOTrOCIIOBCKO-NPABOBBLIX 3aKJIIOYeHWH. B TakoMm Kiouye orpeiesieHue
3TOMY NOHATHUIO [JaBaJIi MHOTHe KJIaCCUKU MyCYJIbMaHCKOU ropucnpyzaeHuny. Ha-
npumep, umam anb-Amuan' (1156-1233) nucan: « AHOManbHBIM (ua33) ABISAETCA
MHeHUe, IPOTUBOpeyallee NO3ULUN udxcma ‘ TIOCKe ee IPUHATHUSA, a He 710 3TOr0»
(T.e. mo mpuHATUSA udcma ) [1, c. 238], a A6y Xamup anb-T'azanu 2 (1058-1111)
ykasbiBas: «Ilox “aHOMaJbHOCTBIO” MOJPA3yMEBAETCS MHEHMe, BLIXOASAIee 3a
PaMKU uodicma |, OCJIe ero NpuHATUSA» [2, c. 371].

B nanbHeiieM mpaBoBeAaMy ObUTM COPMYJIMPOBAHBI NMpaBUJIA UIEHTHU-
dukayy aHoManbHOCTH QeTBbI, Pe3IOMUPYsl KOTOPble MOKHO IaTh CJleyioliee
ormpeiesieHIe 3TOMY TOHATHIO: 3TO 6OTOCIOBCKO-IPABOBOE 3aKJII0UeHIe, KOTOPOe

1 A6y anb-Xacau Caitdynnun anb-Amuau (1156-1233) — npaBoBez maduurckoro Masxaba, 60rocsos,

dunocod.

2 A6y Xamuz anb-T'azamu (1058-1111) — usBecTHblIil 60rociios, duocod, mpaBoses.
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7160 MPOTUBOPEYUT SIBHOMY udoicma‘, TMOO HE COOTBETCTBYET OCHOBOIOJIArao-
UM LeJAM (makacuo) MapyuaTa Win 3[paBOMY CMBICITY.

IIpuMepbl aHOMAJIbHBIX (QETB

AHomansHble hemasl cnoOBUNCHUKOB NpuU HcU3HU npopoka Myxammada

B 3TOT nepuoz B GOJIBIIMHCTBE CIy4aeB 3aKI0UeHHs 0 Pa3JInYHbIM O0OT0-
CJIOBCKO-TIPaBOBBIM BOIIPOCAM /laBaJj caM IPOPOK MyxaMma/i, BepHOCTb KOTOPBIX,
0e3ycI0BHO, He MO/[BepraeTcss COMHEHHMAM ¥ NPUHUMAETCs MYyCyJbMaHAMU Kak
npenefieHT [ U3BJIe4eHusl MapUuaTCKUX HOPM U CyXJeHuid no aHaaoruu. IIpu
3TOM B TpelaHMAX OMHCHIBAIOTCA pefiKue ciydal (eTB, KOTOpble B OTCYTCTBUE
ITpopoka /iaBajy OT/ieJIbHbIEe CIIOABVIKHUKY, OHAKO B IOCIEAYIOMeM OHH ObUIH
OTKJIOHEeHbI I0CJIAHHUKOM AJlJIaxa KaK HellpaBUJIbHbIE.

Tax, HapuMep, B Xa/Kce, TPUBOAMMOM B cOopHUKe AGy Jayna® ot Ixabu-
pa*, coobuaercsi: «OHAX/IBI BO BpeMsi MOe3KK OJIMH MYXYMHA yAapUiICs TOJIo-
BOI1 0 KaMeHb U pa30uJI TOJI0BY. 3aTeM BO CHe Y Hero NPOM301LIa TOJUTIONHSA, U OH
CIIPOCUJI Y CBOUX CIIYyTHUKOB: “MOry i1 s OUUCTUTHCA MecKoM?” OHU OTBETUJIU:
“MBI cyuTaem, YTO Thl He JOJDKEH OYUINATHCA IECKOM, Bellb Thl MOXKeILIb UCKY-
naTbcs B Bozie”. OH MCKyIaicsa ¥ yMep. BepHyBIIKCE, JIFOAX pacckasaad 06 3ToM
[TocnaHHKKY AJutaxa, ¥ OH cKasa: “OHu yousu ero! IloueMy OHU He CIIPOCHIH O
TOM, Yero He 3Hay?! BOUCTHHY, HClie/leHre HeBeXeCTBa — 3TO Bonpoc. EMy 6110
ZIOCTaTOYHO OYMCTUTHCS MECKOM, MIepeBs3aTh PaHy, 00TepPeTh MOBSA3KY U IIOMBITh
BCe ocTajibHOe Teso”» [3, c. 252].

DTo oiMH U3 HauboJiee paHHUX MPUMEPOB AHOMAJIbHOU (eTBBI — 6OrOCIOB-
CKO-IIPABOBOT0 3aKJII0YEHUsA, UAYLIero Bpa3pe3 ¢ OCHOBOIOJIATAIOIUMY LieJIAMU
1IapuaTa v 37ipaBbIM CMBICJIOM.

AHomanvHsle hemasl cnoOBUNCHUKO8 NOCIe cmepmu npopoka Myxammada

Co cMepThIO TPOPOKa MyxaMMa/zia KOJIM4eCTBO aHOMAJIbHBIX 3aKJII0UeHNUI
YBEJIMYUIIOCh. B 3TO BpeMst HeKOTOPBIMU CIIOJIBU)KHUKAMU ObLIM BbICKa3aHbI MHE-
HUf, UAyIIMe Bpas3pes ¢ mo3unueid 60oabmuHCTBA. Tak, HApHMep, COOOIIAeTcs 0
¢erBax M6H ‘AbbGaca’ 0 103BOJIEHHOCTH POCTOBLINYECTBA U BpeMEHHOT0 Gpaka, OT

3 A6y Hayz ac-Cumkucranu (817-888) — 13BeCTHBII Myxajauc, aBTop cO0pHIKa XanucoB «CyHaH AGY
Hayn».

4 IIxabup ubH ‘Abayiax anb-AHcapu (607-696) — CIIOABIKHUK TPOpoKa Myxammara,

5 ‘A6pynnax ubH ‘AGbGac amb-Kypaum (619-686) — nBoropozHblii GpaT mpopoka Myxammara,
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KOTOPBIX OH BITOC/IEICTBUM OTKa3ascs [4, c. 148], derBe VI6H ‘YMmapa® o Heob6x0-
JIMMOCTH MBIThSI TJIa3 BO BpeMsi OMOBeHwus |53, c. 254], pere VI6H AGyY asb-Apka-
Ma’ 0 103BOJIEHHOCTH IIPOJIaXK! TOBApa B paCCPOUKY C IOCJIeyIOIMM BBIKYTIOM 3a
MEeHBIIYI0 CTOUMOCTH (6ail * aneb- ‘una) |6, c. 335].

Cy1iecTBOBaHMEe aHOMAJIbHbIX MHEHHI B 3TOT IIePUO/] TAK)Ke [TOATBepkaeT
npuBoarMoe M6H XanayHoMm B «MykaamuMas mpeiaHue o cioBax xanuda A6y
Mxa‘dapa anb-Mancypa® umamy Manuky?: «Hamuinm nose3Hyro 7Jis Jiro/ieil KHu-
Iy, B KOTOpO#1 He 6b1I0 OBl TerkocTy MI6H ‘A66aca, xecTkocty FI6H ‘YMapa u aHo-
manbHocT VI6H Mac‘yzma's [7, c. 18].

AHomanvHble pemest nocnedosamenei (mabuuros)

B cpenHeBeKOBBIX TpyZax MO MyCyJIbMaHCKOMY NpPaBy HMPUBOAUTCA 0CTa-
TOYHO MHOTO IPUMEPOB aHOMAJbHBIX HOTOCTIOBCKO-ITPABOBBIX 3aKJIOYEHHUH IO-
cnenoBareneit (mabu ‘unos). Bor HekoTOpble U3 HUX: deTBa anb-A‘Mamal! o nei-
CTBUTEJIbHOCTY ITPOBO3IJIALIIEHNS PU3bIBA K MOJUTBE (a3aH) TOJNBKO C HAYaJIOM
TIOSIBJIeHUST yTpeHHel 3apu (ucgap) [8, c. 422], dersa am-111a‘6u'? 06 OTCYyTCTBUU
YCJIOBUS HAJIMYUSA MaJIOTO OMOBeHuUs (6y0y) sl IeCTBUTEIbHOCTY OXOPOHHOM
MOJIUTBBI (Oocanasa) |9, c. 380], perBa a3-3yxpu'® 06 06s13aTebHOCTH (Papd) MbI-
ThS1 PYK /IO TIJIeY MPU COBEPIIeHWH Majioro oMOBeHHs (6y0y), dperBa Amxaba'* o
IOy CTUMOCTH IPOTUPAHUSA (Macx) NOJOMBbI KOXaHbIX HOCKOB (xy¢p@) [10, c. 19].

Anomanvhsie pemest npedcmasumeneii pasnuuHsix 6020C108CKO-NPABOBLIX ULKOT

Haubosblnee KoJM4YecTBO aHOMaIbHBIX (eTB ObUIO JAHO MOCJIe0BaATeNs-
MU HBIHE YK€ HeCyIIecTBYIOIIero 3aXMpUTCKOro Ma3xaba. I aBHbBIM 06pa3oMm, 3T0

OCHOBaTeJIb MEKKAaHCKOM IIKOJIbl TONKOoBaHUA KopaHa.

6 ‘A6pysnax ubH ‘YMap anp-Kypamwm (614-693) — cnoABIKHUK Ipopoka MyxaMmaza, CbIH BTOPOTO
npaBeaHoro xainda ‘Vmapa u6H anb-Xarraba.

7 Anb-Apkam ubH AGy anb-Apkam (594-673) — cmoaBMKHKK Mpopoka Myxammana, ero fom (Jap
anb-ApKam) ObLT epBBIM [IEHTPOM MyCyJIbMaH MeKKu.

8 AGy JIxa‘dap ‘Abmymnax uGH Myxamman anb-Maucyp (714-775) — xamud, OfUH U3 OCHOBaTesel
Ab6b6acuznkoro xanudara, crpoutens Baraana.

9 Masuk ubH AHac anb-Acbaxu (713-795) — Bblzaomuiicss 6orocios, IpaBoBel, MyXaJauc, OCHOBATe b
MaJIIKUTCKOTO Ma3xaba.

10 ‘AGaysutax n6H Mac'yz (yM. 650) — M3BeCTHBIN CIIOBIKHUK IPOpoKa Myxammana.

11 CynerimaH anb-A‘Mam (680-765) — U3BeCTHbIN OCIEI0BATElb, MyXaZauC.

12 “Amup am-Ilaabu (641-723) — oaMH M3 CTApeHIIMX MOC/Ie/0BaTeNlb, U3BECTHBIN XaAMCOBEN U
paBoBe/.

13 16n [Iuxab a3-3yxpu (671-741) — xadus, 60rocyo, aBTop cOOPHUKA XaAUCOB «MycHazn», OfVH U3
1epBbIX QUKCATOPOB XaJUCOB.

14 Anrxab ubH ‘A6aybasus (762-819) — ernmeTcKuii mpaBoBesl, CIIOABIDKHUK Masika nOH AHaca.
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OBbLIO BBI3BAHO UX OCOOBIM MOAXO/OM K MCTOYHMKAM Inapuara 1 GpopmyarpoBa-
HUIO NPaBWJI MCJIAMCKOM IOPUCIpyZeHUMHU. JlaHHasg MKoja OT/IAYanach CBOUM
OYKBaJIMCTCKUM IIOHUMAaHUEM TeKCTOB CBAIIEHHBIX EPBOUCTOYHUKOB ¥ OTKA30M
OT MeToZia aHaJIOruH (kvisic). IMEHHO B CBSI3U C 3TUM OOJIBIIMHCTBO X 6OTOCIOB-
CKO-IIPaBOBBIX 3aKJIIOUE€HUN [IPOTUBOpeYaT TOMY, YTO IOCTAaHOBUJIM aBTOPUTET-
HbIe IPaBOBE/IbI YeThIPeX O0IIeNPU3HAHHBIX CYHHUTCKUX IIKOJ [TPaBa.

Haubonee SpkuMy NprMepaMy VX aHOMAJIbHBIX 3aKJIIOYEHUI SABJIAIOTCH
¢eTBa 0 3ampere Ha BOCIIOJHEHME MTPONYIIEHHOM He TI0 3a0BIBYMBOCTH MU U3-3a
cHa MosuTBbI [11, c. 435], peTBa 0 m03BOIEHHOCTH uTeHUst KopaHa 6e3 Hamuuus
putyasbHoro omoBenus [11, c. 118], perBa 161 Xa3ma 0 JOCTaTOYHOCTHU TOOPHI3-
raThb BOJIOM MeCTO MOMaZiaHusl MOYM KakK pebeHKa, Tak ¥ B3pocyoro [12, c. 462],
¢eTBa 0 HapyuIeHUU NOCTa CKBepHOCIoBueM [10, c. 346].

B TO e BpeMsl aHOMaJIbHbIe HOrOCIOBCKO-TIPAaBOBbIE 3aKJIFOYEHHUS BbICKa-
3bIBAJIUCh U OT/IEJIbHBIMU MPE/ICTABUTENISIMU KJIacCUYeCKUX Ma3xaboB. Tak, Ha-
IpUMep, HeKOTOPbIe MPABOBe/bl OOBSBUIIK JOMYCTUMBIM COBepIIeHHe XePTBO-
TIPUHOLIEHHS 110 CJIyYalo POXX/IeHUs peOeHKa ( ‘axeika) 32 B3POCJIOTo dyesnoBeka [11,
c. 315], npyrue BbicKazanuchb 06 00SI3aTeILHOCTH MBIThSI VIl BMeCTe C JIMI[OM
TIPY COBEPIIEHNH MaJIoTO OMOBEHUS (6y0y)», TPEThH BbIHECIH (ETBY O I03BOJIEH-
HOCTH XePTBONPUHOLIEHHUS 10 CJy4yalo mpasfHuka «KypbaH» 7o KOHIa Mecsina
3y-nb-xuzika [13, c. 315], yeTBepThle MOCYUTANN BOAY, 10 KOTOPOM JOTPOHYJIACh
KeHIMHa, HeuncTou [14, c. 14; 15, c. 247].

AHomanvHsle pemael 8 Hacmosujee 8pems

B coBpeMeHHYI0 310Xy I106aa13alui KOJMYeCTBO aHOMAJIbHBIX (eTB Hey-
cTaHHO pacreT. OCTaHOBMMCS Ha HarboJiee IPKUX MPUMepax TaKuX GOrocI0BCKO-
TMIPaBOBBIX 3aKJIIOUEHNI, UAYIIMX Bpa3pe3 ¢ MHeHUeM TO/IaBJIsAoIIero 60JbIINHCT-
Ba aBTOPUTETHBIX (PaKUXOB.

e @eTBa 0 03BOJIEHHOCTH NIPOBe/IeHN s KOJIJIEKTUBHON MOJIUTBBI JKeHIIN-

HOY B Ka4yecTBe MMaMma Il My)X4uH. B KadecTBe OCHOBHOTO apryMeH-
Ta NpUBOAUTCS Xanuc A6y Mac'yna anb-AHcapu'®, uto IIpopok ckasast:
«ITycTb UMaMOM CTaHOBUTCS OoJiee 3Hatommi 0 KHure Antaxas. Cre-
ZIOBaTeJIbHO, [IeJIal0T BHIBOZ aBTOPKI 3TOM (eTBbI, eC/IU KeHI[IHA yMeeT

YUTAThb KopaH, TO OHA MOeT CTATb UMAdMOM.
15 A6y Mac‘yzna anb-AHcapu (YM. 660) — M3BeCTHbII CIOABIKHUK TPOpoka Myxammaza.
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« ®eTtBa 0 TOM, UTO KypeHUe He HapyLIaeT 1noct. Te, KTO BbIHEC 3Ty QeTBy,
OCHOBBIBAIOTCS HA aHAJIOTUU (KbIAC) C [IOJIOKEHNeM O TOM, 4TO BZbIXa-
HYe IbIMa OT KOCTpa He HapylIaeT MOCT.

e ®eTBa 0 TOM, YTO KOpPMJIEHHE I'PYJHBIM MOJIOKOM TTOPOX/IaeT MOJIOUHOe
POJCTBO B OTHOILIEHUH B3POCJIOTO YesoBeka [16, c. 158].

IlonokeHne aHOMAJIbHBIX (eTB B MyCYJIbMAaHCKOM NpaBe

[Ipy4vHBI BbIHECEHUSI aHOMAJIbHBIX OOrOCIOBCKO-NIPABOBBIX 3aKJIIOYEHUH
Yale BCero 3aKJI04aloTCs B CIeAyoLieM:

1. HeoctaToyHOCTH 3HaHUH BBIHECIIEro ¢peTBy (MydTus).

[TpoTUBOpeYMe COrJIaCOBAaHHOM MO3UIMHU (udocma’) MOXKET UCXOAUTD M3-3a
He3HaHUA 0 HeM. ViMam anb-T'a3anu ckasan: «MymKTaxuz JOJDKeH 3HaTh BOIIPO-
CBI, B KOTOPBIX €CTh uddcma ', TaK Xe, KAK OH 00513aH 3HATb CBSILIEHHbIe TEKCTHI,
Nabbl He BEIHOCUTH PellleH s, TPOTUBOPEeYalle U TOMY, U PyromMy» |2, c. 364].

BbiHeceHre aHOMaJbHBIX (ETB TaKXKe MOXeT ObITb BbI3BAHO He3HAHUEM
OTMEHEeHHbIX U OTMEHSAWIUX (racux 6a mancyx) TeKCTOB MePBOMCTOYHUKOB, I0-
JIOXXeHU! 00 X aOCONIOTHBIX U OTPAaHMYEHHBIX BBIPAXKEHUAX, IBHBIX aHAJOTHI
(kv1sic Oorcanu) M APYTUX UHCTPYMEHTOB U METOZIOB MyCYJIbMaHCKOTO ITpaBa.

[IpyYMHOI MOSBJIEHUS TMOAOOHBIX 3aKIIOYEHUI MOXET TaKXkKe SIBIATbCS
npeHeOpe)xeHre OCHOBOIOJIAraIOMIMMY LeJIIMU [IaphaTa, OmubKa B MPOTHO3aX
TIOCJIeZICTBAY ITPUHATOrO PellleHus U He3HaHVe PerOHajbHbIX peaquid U UHAU-
BUyaJIbHbIX 0COOEHHOCTE 3ampanrBaiiero ¢ersy. DTo 0C06eHHO SPKO MPOSIB-
JIsIeTCsl BO BpeMs IOMYJISAPHBIX CerofiHs BbIHeceHUH ¢peTs 110 TesieOHy, MHTEPHETY
WJIU CIIyTHUKOBOMY TeJIeBUZIEHUIO, B XOZle KOTOPBIX He YYUTBIBAIOTCS BCe 3T 0CO-
GeHHOCTH.

Opmnako wMam am-II1aTbiON'® ykasbBaX: <«MymKTaxup JOJDKeH obpa-
TUTb BHUMaHUe Ha IOCJe[CTBUA, Nlepe]] TeM KaK HayHeT OTBe4aTb Ha BOIPOCHI»
[17, c. 332].

2. OTpulaHKe OJJHOTO U3 OOIeNPU3HAHHBIX UCTOKOB IIapHaTa.

Kak ObLJIO OTMeYeHO BbIllle, aHOMAJILHOCTh GOJIBIIMHCTBA (eTB HbIHE He-
CyLIeCTBYIOIIE!N MIKOJIbl 3aXUPUTOB 3aKJII0YAeTCA B UX OTPULIAHMU 3aKJIHOYEHUH,

16 A6y Vcxak am-1latu6u (ym. 1388) — mpaBoBe/] MaIMKUTCKOrO Ma3xaba, aBTOp U3BECTHOTO TPy/a o
yCynb anb-QUKXY «aib-MyBadakars.
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CIleJIaHHBIX TI0 aHanoruu (kxwic). Umam am-ladu‘u'’ yrepxnan: «Hoxcmuxad u
Kblsic — 9TO JIBA Ha3BaHUsA OJHOTO MOHATUS> [18, c. 477], AGy Ma‘anu anb-J[xy-
BaltHU'® nucan: «Kewsic — 3TO IpeIMeT udscmuxada U OCHOBA MbIC/IU. OT HEro ucxo-
JIUT MCJIAMCKOe TIPaBo U IapuaTcKye MeTo/pl. [...| OH ABseTcsa OCHOBOM, pacKphbl-
BaloIIlel BCce BOMPOCkI» [19, c. 477].

3. OcobeHHOCTH XapaKTepa BbiHeciero ¢petsy (Mydprus).

JInuHbIe MHTEpeCHl, KeJlaHre CJIaBbl, OCHEeNIHOCTb B IPUHATUY PeIleHUN U
VHbIE UHIVBU/yaJIbHbIE YePTHI XapaKTepa MypTHs TaKXKe MOTYT SIBJIATHCS IPUYH-
HOI MOsIBJIEHUS] aHOMAJIbHBIX 6OTOCJIOBCKO-MPABOBBIX 3aKJIFOYEHUH.

4. TIpuHy’XieHVe K BbIHEeCeHUIO (GeTBbI.

BriHeceHue (eTBbI 4eI0BEKOM, He UMEIOIINM HEOOXOIIMBIX JIJISl 3TOTO KOM-
TMeTeHUi, MyTreM, faxxe 061aJAI0ONIMM 3HAHUAMH, HO OBEPXHOCTHO M3y4UB-
IIMM KOHKPEeTHBIY BOIIPOC, a TAK)XXe OCO3HAHHBIM MOJJIOT CYUTAIOTCS, COTJIACHO Xa-
IUCY, OTHO3HAYHO IpexoBHBIMU |20, c. 32]. OfHAKO, ecu IPaBOBeJl, ClIOCOOHBIN
COBepIIaTh udxcmuxao, [eTaJbHO PacCMOTPeN PobieMy, HO BCe-TaKu JJOMyCTILT
OIUOKY NP BbIHECEHUU (ETBBI, TO OH He OyJieT CYUTAThCsl COBEPIIMBIINM IPex
COTrJIacHo fpyromy uspedenuto [Ipopoka [21, c. 108].

B ciydae oco3HaHuUs OMUOKU MyTHIO HEOOXOIUMO OTO3BATh CBOIO (eETBY,
OCHOBBIBAsICh Ha CJIOBax xanuda ‘YMapa nbH ab-XarTaba'®, HaMmMCaHHbBIX B HCh-
Me AGy Myce anb-Amr‘apu?: «IlycTh He TperpakgaeT Tebsi pelleHue, OTHAXKIbI
BbIHECEHHOE TOOO, MOCJie Yero OCTaBJisielllb CBOe MHEHKMEe W BO3BpAIIaeNibcsi K
uctuHe. McTuHa cyiiecTByeT U3/laBHa, U ee HUKTO He OTMeHUT. Bo3Bpar K UCTHHe
Jy4iie npeGBIBAHUSA BO JKU» [22, c. 86].

B TO0 xe BpeMd cpeau NMpaBOBeOB HeT OJHO3HAYHOM MO3ULIAUA MO BOIPO-
cy nHopMupoBaHKs 06 0OHAPY)KeHUU ONIMOKK TOr0, KOMy ObljIa BbiZlaHa (eTBa
(mycmachu). Psin yueHbIX cumrtanu 3To obsizaTenbHbIM. Tak, Hanpumep, V6H Kaii-
irM?! B KayecTBe ZI0Ka3aTesIbCTBa 3TOTO MPUBEJ Mpelle/ieHT ¢ yieHuKkoM A6y Xa-

17 Myxammaz u6H Wnpuc am-ITa¢u‘n (767-820) — Beigarommuiicss 60rocios, mpaBoBes], OCHOBATEIb
maduuTcKoro Masxaba.

18 AQy anb-Ma‘amu anb-JDxyBaitau (1028-1085) — 13BecTHBIIT MpaBoBex maGUUTCKOro Masxaba.

19 “Ymap ubH anp-XatTtab (585-644) — CIOABIKHUK IPOpoka MyxaMmaza, BTOpoii IpaBeHbIi xanud.

20 AGy Myca asnb-Arn‘apu (603—666) — CIOIBIKHKK POpoka Myxammaza.

21 16H Kaitiinm anb-Ixaysuiia (1292-1350) — ucmamMckuit 60rocsios, IpaBoBes, XaAHUCOBe.

418 ISSN 2618-9569



2 Anb-3axpasu M.A,, F'uz3atyniun P.A.
IIpo6ieMa aHOMaNBHBIX (wa33) GeTB B MyCyTbMAHCKOM NpaBe

HupbI?? XacaHoMm MOH 3uszoM aj-JIo o’ u?. OfHAX/bl, KOT/Ia ero CIPOCUIIU O
4eM-TO, OH BbIHEC OIMO0YHYI0 (eTBY U He 3HaJI TOTO, KTO MOIPOCUI y Hero GpeTny.
Torzaa OH HAHSJ IJIaIIaTast sl TOTO, YTOOBI TOT XOAWUII MO YJIULAM FOPOJia ¥ OrJia-
I1aJl O ero ouMbOKe, MpUIJIAIIasi TOr0, KOMy ObLIa BbljaHa (eTBa, IPUNTHU K HEMY
¥ YyTOUYHUTH pelieHue [22, c. 254]. JIpyras To4yka 3peHusi 6p11a chopMyIMpoBaHa
kagu A6y A‘ns?* B kaure «Kudasi»: «Kto BbiHeC GeTBy, OCHOBBIBAsICh HA XKTHU-
XaJi, a 3aTeM U3MEeHWJI CBOH U/DKTHUXAJ], TOT He 00513aH UHPOPMHUPOBATH Mycmagmu
00 3TOM, eCJIM OH y)Ke Ha4yaJl IPUMEHSTh ee, a eCJIU ellie He Hadasl, TO MyQTu 101-
KeH eMy COOOIIUTH 0 CBOel ommubke» [23, c. 135].

OpHako HamboJiee BepHBIM, Ha HAIl B3IJIAAZL, ABJIAETCS MOJIOXKEHHE O TOM,
4TO, ecii MyQTHil OHO3HAYHO TIOHSJI OIKUOOYHOCTb CBOEH (QeTBbI, TOTOMY YTO
oHa npoTuBopeunt KopaHy, 6e3aibTepHaTUBHOM (kam ‘u) MPOPOYECKOil TPaaUuLuu
WIIN uddema ‘, OH 00sI3aTeIbHO JIOJDKEH COOOMIUTDL mycmagmu O CBOEH OIINOKe.
Ecnu ke omm6OKa 3aKiIr04aeTcs B IPOTUBOPEYHY CBOeMY Ma3xaly Uil MHEHHIO Of-
HOTO U3 UMaMOB Ma3xaba, To B JaHHOM cJiyyae HHPOPMHUPOBATh TOTO, KOMY ObLia
naHa ¢eTBa, He 0653aTENHHO.

[TonyunB nHGOpMaLuio 06 OMMO0YHOCTY paHee NOJTyIeHHOH GeTBEl, yelo-
BeK OOJIbIlle He MMeeT MpaBa PyKOBOJCTBOBAThLCA €10. Eciiu ke OH yke Havas Co-
BepIIaTh ZI€MCTBYS COTJIACHO STOMY 3aKJIIOUEHHIO, TO PelleHus1 00 MX 3aKOHHOCTH
pasnuyarorcs. Eciu ¢perBa npotuBopeunt KopaHy, 6e3anbTepHaTUBHON (kam ‘u)
IPOPOYECKON TPaJULNU, uddcma‘ U SIBHOMY Kbisicy, TO JeMCTBUA mycmaghmu
ABJIAIOTCS HelelCTBUTeIbHBIMU. Tak, HalIpUMep, ecii Ha OCHOBe TaKoro 6oro-
CJIOBCKO-TIPaBOBOT'O 3aKJIFOYEHHUsI ObUIa 3aKJII0YeHa KOMMepyecKas ClieKa WU
OpavHbIi OrOBOP (Hukax), TO UX HEOOXOAUMO PACTOPTHYTh U BEPHYTh UMYIIECT-
BO B CJIy4ae ero nosyyeHus. Eciu xe omub04HOCTb (eTBbI 3aKIF0YAEeTCsI B CAMOM
udoiemuxade U He IPOTUBOPEUNUT YETHIPEM OCHOBHBIM UCTOYHUKAM, TO Mycmagmu
He 00513aH OTMEHATh CBOU PACIOPSIKEHUS U IOTOBOPBI, IIOCKOJIBKY OZIHO U3 IapH-
aTCKUX NpaBuJ raacuT: «VIpKTUXaz He OTMEHs1eTCs HOBBIM UIKTUXA0OM».

22 AGy Xauuda Hy‘man uGH Cabur (699-767) — Bbljaromuiica GOrocyioB, IpaBoBell, OCHOBATeNb
xaHapUTCKOro Mazxaba.

23 Xacas n6H 3usz an-Jlo'nwo’ (734-814) — npaBoses, yueHuK A6y XaHudsl.

2+ Ay ‘s anmb-®appa (990-1066) — n3BeCTHbII TpaBOBe/; XaHGAIUTCKOrO Ma3xaba.
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3akjarouyeHue

IIpotecc BbIHECEHHsI GOTOCTOBCKO-TPABOBBIX 3aKIIOUEHUN (eme) B My-
CyJIbMaHCKOM IpaBe CTPOTo periameHTupyeTcs. OCHOBaTe M Ma3xaboB M MPaBo-
BeJIbl ePBbIX TIOKOJIEHHIA IPY MOMCKe OTBeTa CHavaja obpamainuck K Kopany, 3a-
TeM K CyHHe, TIOTOM MCKaJIK PelieHust udoema ‘, M eCId He HaXO[MJIX B HUX OTBETa,
TO B [IEPBYIO OYepesb mpuberanu K MeToay aHanoruu (xeusic). B ciydae Heobxo-
ZIMIMOCTY OHM TaKXe 00pallaluch K APYrMM MCTOYHMKAM U MEeTOZlaM, Cpelu KO-
TOPBIX ucmuxcan®, PeUrMO3HbIe 3aKOHBI TPEKHUX MIPOPOKOB, 0ObIYAN JKUTEIel
MenuHbl, peroHabHbIe Tpagunun (yp¢) U Ap. B ocieayoiiye 310Xy mpaBoBe-
JIbI IPY BbIHECEHUU (eTB PYKOBOZACTBYIOTCS paHee pa3pabOTaHHBIMY PelleHUsIMU
¥ METOZIaMH CBOEero Maszxaba, a Tak)xe IPUHIMIIAMY Iiejieil mapuaTa. [logpobHoe
M3y4eHue U aHaI13 Pa3paboTOK MpeZIIecTBeHHUKOB, B TOM YKCJe 1 aHOMAJIbHbIX
¢eTB, MO3BOIUT MUHUMU3UPOBATH OIIUOKY PU BEIHECEHUH GOTOCIOBCKO-IIPABO-
BBIX pellleHuil B HacTosimee BpeMmsi. Ocoboe BHMMaHMe, Ha HAIll B3IJIsiA, CIeayeT
00paTuTh U Ha mybaMYHOe, 060CHOBaHHOE pa3obiavyeHre aHOMAaTbHbIX (eTB B
CMU.
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